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FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

RE RECEIPT UESTED

Ron Nehring

Chairman JAN 21 2010

California Republican Party

1201 K Street

Suite 740

Sacramento, CA 95814

RE: MUR 6127

President Barack Obama
Obama for America
Obama Victory Fund
Saul Ewing LLP
VIDA Fitness

Dear Mr. Nehring:

This is in reference to the complaint you filed with the Federal Election Commission on
November 4, 2008. The Commission found that there was reason to believe that VIDA Fitness
and David von Storch violated 2 U.S.C. § 441b(a), a provision of the Federal Election Campaign
Actof 1971, as amended, and 11 C.F.R. § 114.2(f). On January 14, 2010, a conciliation
agreement signed by the respondents was accepted by the Commission. In addition, the
Commission: (1) dismissed the allegation that President Barack Obama, Obama for America and
Martin Nesbitt, in his official capacity as Treasurer (“Obama for America”), violated 2 U.S.C.

§ 439a(b) and sent cautionary letters; (2) dismissed the allegation that the Obama Victory Fund
and Andrew Tobias in his official capacity as Treasurer (“Obama Victory Fund”), Obama for
America, and the Democratic National Committee and Andrew Tobias as Treasurer (“DNC”)
violated 2 U.S.C. § 441b(a); (3) found no reason to believe that Obama for America violated 2
U.S.C. §§ 434(b) and 441a(f) and 11 C.F.R. § 104.3; and (4) found no reason to believe that Saul
Ewing, LLP violated 2 U.S.C. § 441a(a). Accordingly, the Commission closed the file in this
matter on January 14, 2010.

Documents related to the case will be placed on the public record within 30 days. See
Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files,
68 Fed. Reg. 70,426 (Dec. 18, 2003). A copy of the conciliation agreement with VIDA Fitness
and David von Storch is enclosed for your information. In addition, the Factual and Legal
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Mr. Ron Nehring
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Analyses, which more fully explain the Commission’s findings with respect to the other
respondents, are enclosed.

If you have any questions, please contact me at (202) 694-1650.

Sincel:.ely,

in Lee
Attorney
Enclosures
Conciliation Agreement
Factual and Legal Analyses
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__RECEivED
FEDERAL ELECTION
BEFORE THE FEDERAL ELECTION COMMISSION COMMISSION

In the Matter of ) 2009 DEC .
) MUR 6127 23 M 9:39
VIDA Fitness ) OF F QENE
Urban Salons, Inc. d/b/2 Bang Salon Spa ) HCEU%?“ g}__l_.l._itRA L
David von Storch ) -
CONCILIATION AGREEMENT

This matter was generated by acomplaintﬁledwiththeFedemlElectionCpmmission
(“Commission™). See 2 U.S.C. § 437g(a)(1). The Commission found reason to believe that VIDA
Fitness, Urban Salons, Inc., d/b/a Bang Salon Spa, and David von Storch (collectively
“Respondents™) violated 2 U.S.C. § 441b(a) and 11 C.F.R. § 114.2(f), provisions of the Federal
Election Campaign Act, as amended (the “Act”).

NOW, THEREFORE, the Commission and the Respondents, having participated in
informal methods of conciliation, prior to a finding of probable cause to believe, do hereby agree
as follows:

L The Commission has jurisdiction over the Respondents and the subject matter of
this proceeding, and this agmementhnstheeﬁectofanagreemmemaedptmanttozus.c.
§ 437g(a}(4XAXi)-

IL Respondcnlshavehadammbleoppommtytodemonsmﬂmtmacﬁon
should be taken in this matter.

.  Respondents enter voluntarily into this agrecment with the Commission.

IV.  The pertinent facts in this matter are as follows:

Page 1 of 5
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VIDA Fitness, Urban Salon, Inc., d/b/a Bang Szlon Spa,
and David von Storch

Conciliation
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Appli Law

1. Corporations are prohibited from making contributions or expenditures from
their general treasury funds in connection with any election of any candidate for federal office. 2
U.S.C. § 441(a).

2. Corporations (including officers, directors or other representatives acting as
agents for the corporation) also are prohibited from facilitating the making of contributions. 11
C.F.R. § 114.2(fX1).

3. Corporate facilitation includes “using a corporate or labor organization list of
customers, clients, vendors or others who are not in the restricted class to solicit contributions or
distribute invitations to the fundraiser, unless the corporation or labor organization receives
advance payment for the fair market value of the list.” 11 C.F.R. § 114.2(f)(2)(i}D).

4. Corporate facilitation includes “providing catering or other food services
operated or obtained by the corporation or labor organization, unless the corporation or labor
organization receives advance payment for the fair market value of the services.” 11 C.F.R.

§ 114.2(f)2)(i)(E).

5. Corporations are permitted to solicit contributions to be sent directly to
candidates, but those solicitations are limited solely to its stockholders and executive or
administrative personnel, and their families, which constitute a corporation’s restricted class. See
2 U.S.C. § 441b()2)A); 11 C.F.R. §§ 114.1() and 114.2(f).

Factyal Background

6. VIDA Fitness (“VIDA™), a Subchapter S corporation, is a fitness club with three

locations in Washington, D.C.

Page 2 of §
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7. Urban Salons, Inc., d/b/a Bang Salon Spa (“Bang™) is a salon and spa with three
locations in Washington, D.C.

8. David von Storch is VIDA’s President and sole shareholder and is Bang’s Chief
Executive Officer and Principal Owner.

9. Obama Victory Fund (“OVF™) is the joint fundraising committee comprised of
Obama for America, which is the principal campaign committee for President Barack Obama, and
the Democratic National Committee.

10. In or about mid-September 2008, Mr. von Storch and Thomas Petrillo, a
representative of OVF, agreed to hold a fundraising event on September 26, 2008 (“OVF Event™)
at VIDA'’s newest location on 1515 15th Street, N.W., Washington, D.C. This location had not yet
opened to the public.

11. Prior to September 19, 2008, Mr. Petrillo emailed Mr. von Storch an invitation
to the OVF Event that was prepared by OVF.

12. Without the knowledge or approval of OVF, including Mr. Petrillo or any
agents thereof, Mr. von Storch revised the invitation and, on September 19, 2008, clectronically
sent the invitation to approximately 20,000 individuals on & list of customers and friends of VIDA
and Bang (“VIDA/Bang List”) that was prepared by Mr. von Storch.

13. Neither VIDA nor Bang received any payment for the use of the VIDA/Bang
List from OVF prior to September 19, 2008. Mr. von Storch estimated the value of the
VIDA/Bang List at $3,000.

14. On September 26, 2008, OVF held the OVF Event at VIDA'’s location on 15th
Street in Washington, D.C., described in paragraph 10.

Page 3 of §
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15. Although VIDA provided beverages, including a keg of beer and sodas, which
were approximately worth §225, VIDA failed to invoice OVF for these beverages until November
26, 2008, and OVF paid the invoice on December 4, 2008.

16. On December 4, 2008, Mr. von Storch made a personal contribution of $3,000
to OVF, the estimated value of the VIDA/Bang List.

V.  Respondents committed the following violations of the Act:
1. Respondents facilitated the making of contributions in violation of 2 U.S.C.
§ 441b(a) and 11 C.F.R. § 114.2(f) by failing to obtain advance payment for the VIDA/Bang List
to distribute an invitation to the OVF Event and by failing to obtain advance payment for the
beverages provided by VIDA at the OVF Event.
2. Respondents solicited contributions from individuals outside of VIDA’s and
Bang’s restricted class in violation of 2 U.S.C. § 441b(b).
VL.  Respondents will pay a civil penalty to the Federal Election Commission in the
amount of five thousand and five hundred dollars ($5,500), pursuant to 2 U.S.C. § 437g(a)5XB).
VII. Respondents will cease and desist from violating 2 U.S.C. § 441band 11 C.F.R.
§ 114.2(f).
VIII. This agreement shall become effective as of the date that all parties hereto have
executed same and the Commission has approved the entire agreement.
IX.  The Commission, on request of anyone filing a complaint under 2 U.S.C.
§ 437g(a)X1) concerning the matters at issue herein or on its own motion, may review compliance

with this agreement. If the Commission believes that this agreement or any requirement thereof
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has been violated, it may institute a civil action for relief in the United States District Court for
the District of Columbia.

X.  Respondents shall have no more than thirty days from the date this agreement
becomes effective to comply with and implement the requirements contained in this agreement.

XI.  This Conciliation Agreement constitutes the entire agreement between the parties
on the matters raised herein, and no other statement, promise, or agreement, either written or oral,
made by either party or by agents of either party that is not contained in this written agreement
ghall be enforceable.

FOR THE COMMISSION:
Thomasenia P. Duncan, General Counsel

e i tfafro
Ann Marie Terzaken ' Date
Associate General Counsel

FOR THE RESPONDENTS:
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS:  VIDA Fitnesa MUR: 6127
David von Storch

L INTRODUCTION

The Complaint in this mutter alleges that VIDA Fitness (“VIDA™), & health ciub baged in
Washington, D.C., violated 2 U.S.C. § 441b(a) and 11 C.F.R. §§ 114.2(b), (d) =nd (f) by
facilitsting the malking of contributions and making prohibited contributions to the Obama
Victory Fund ("OVF™), 8 joint fimdmising committee comprised of OFA and the Democratic
National Committee ("DNC"). The Complaint claims that VIDA fucilitated the making of
contributions by using a corporate email list to distribute OVF fondraising solicitations and
allowing OVF to use VIDA's ficilities for & fundraiser. Because VIDA allegedly never charged
OVF for the uge of the email list or the uee of the space, the Complaint argues that VIDA made,
and OVF knowingly accepted, prohibited corporate contributions. Based on the discussion
below, the Commission finds reason to believe that VIDA and David von Storch violsted 2
U.S.C. § 41b(a) and 11 CER. § 114.2(f) by facilitating the making of u contribution.
II. FACTUAL BACKGROUND

VIDA, a Subchapter S corporation, is a flincss club with three jocations in Washington,
D.C.! Response of VIDA Fitness (“VIDA Response™), Declaration of David von Storch (“ven
Storch Dec.”) st ¥ 1. David von Storch is VIDA's sole sharcholder and has been an active
member of the Democntic Paxty. von Storeh Dec. at §] 1-2. According to the VIDA Response,
in mid-September 2008, M. von Storch and Tom Petrillo, a findmiser foe the DNC, spoke about
holding a fundraising event on September 26, 2008 to benefit OVF. Id. st 3. Mr. von Storch

! See VIDA Fitnses websks, www.vidafliness.com.
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MUR 6127 (VIDA Fitnem)
Factual and Legal Analysis

told Mr. Petrillo about empty space at VIDA's newest location, and they agreed to hold the event
ot this location. /4 The VIDA Response and the Response of DNC and OVF (“DNC/OVF
Response™) indicate that M. Petrillo informed Mr. von Storch that OVF would bave to be
invoiced for the rental of the space as well as any food or beverages served ot the event. /d.;
DNC/OVF Response, Declaration of Thosss Petrillo (“Petrillo Dec.™) at § 4.

Prior to September 19, 2008, M. Petrillo emailed Mr. von Storch an invitation to the
fondraiser. See OVF Invitation, attached as Exhibit A to DNC/OVF Response; von Storch Dec.
st ] 7. Mr. Petrillo also emailed this invitation to approximately 500 donors in the D.C.
metropoliten area. Petrillo Dec. st 1 5. According to Mr. von Storch, he revised the invitation,
without Mr. Petrilio"s knowledge or approval, adding & special disclaimer stating, “VIDA and
Bung’ do not endorse 10r support anry political candidate, but do encourags their members and
friends to get involved and paxticipate in the electoral process.” See VIDA Invitation, stteched
a8 Exhibit B of VIDA Response; von Storch Dec. at § 7. On his own accord and without the
knowledge or approval of Mr. Petrillo, Mr. von Storch then emailed this invitation to
spproximately 20,000 individuals who were on a list, prepared by Mr. von Storch, of customers
snd friends of VIDA and Bang. von Storch Dec. at 91 9, 10; Petrillo Dec. at 1] 7-8. Mr. von
Storch states that he subsoquently paid Vida $3,000 as a “personal in-kind contribution” to the
OVF for the use and rental of the email list, calculated as “$150{0].00 [sic} per 10,000 names.”
von Storch Dec. at § 10. The Commission’s disclosure database indicates that Mr. von Storch
made a $3,000 contribution to OVF on December 4, 2008,

1 Bang retirs to Bang Salon and Spa. which is & sslon aweed by Me. von Starch.

3 Akhough the contribution limit for individuals to & candidets commiites during the 2008 election cycls was
$2,300, individuals could give s maximms contribution of $28,500 to ssticnal party committess. Ser2 U.S.C.
§ 441a(n). Beosuse OVF was & joint Smdrelging cammittes in which OVF end the DNC were participasts, aa
individenl could make & contribution up 40 $30,300, See 11 CPR. § 102.1Nc)(S) (providing that & contributor

Page 2 of 7
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Factual and Legal Amalysis

On September 26, the day of the fundraiser, OVF brought in, at its own expense, the
equipment and vohinteers to manage the event and guests, von Storch Deo. at§ 11, but it had not
received an invoice from VIDA for the use of the space and beverages. According 10 press
reports, more than 400 attended this event and tickets were “slmost sold out” at $250 to $2,500.*
In addition, there were a limited number of ticksts available at $100. See VIDA Invitation.
Given that the gym was to open oa the following Monday, von Storch reportedly promoted this
event a “meak peak” into the new location.® At this time, we do not have information as o bow
much was rised or how much of the amount rised resulted from Mr. von Sotrch’s invitations.

After the event, Mr. Petrillo claims that he asked Mr. von Stoech for an invoice but did
not recelve one immediately. Petrillo Dec. at §9. According to Mr. von Storch, because the
main celebrity sttraction cancelled her sppearance at the last minute, “[fjrustration and confusion
reigned, and invoicing for the rental space and beverages got lost in the shuffle.” von Storch
Dec. &t 11. Furthermore, Mr. von Storch became occupied with the grand opening of the new
VIDA location and did not realize that he forgot to submit the invoice 1o Mr. Petrillo. von Storch
Dec. at§ 12. Mr. Petrillo also was deployed to Ohio to conduct campaign work and did not
vealize that he had not yet received an invoice. Petrillo Dec. at] 12, When Mz. Petrillo lsamed
of the Complaint in this matter, he again asked Mr. von Storch for the invoice. Petrillo Dec. at |
11.

could muke 3 contribution to the joint fondraising efibst in an amoant thet represents the total of the allowsble
contsibution Hamits for all puticipmts).
‘ummmmmnmmﬁmmmnm

’Jﬁm-b.mmmmm»momm-nn
oelebrate the opening f VIDA's Metropolle location). §
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Factual and Legal Analyas

On December 4, 2008, Mr. Petrillo received an invoice, dsted November 26, 2008, from
Mr. von Storch for $2,725.00. Petrillo Dec. at § 12; VIDA invoice, attached as Exhibit C w
VIDA Response. Mr. von Storch stated that he charged $2,500 for the space rental based upon
what he estimated & hotel would charge for the same amount of space used, given that the space
was new, and “there was no history of customary use, or usoal and normal rental charge for, the
venue.” VIDA Response at 4. In addition, Ms. von Storch charged $225 for beverages that were
served at the event. von Starch Dec. at § 12. OVF subsequently paid the invoice. See Cheek
No. 5560, attached as Exhibit D to VIDA Response.

In a supplemental Response, Mr. von Storch explained that since there was no customary
usage established for the new location of VIDA and he had no experience estimating the fair
market value of renting the space, “he estimated an amount that he thought would be a
reasonable falr market value . .. ." April 6, 2009 Letter from Katherine R. Boyve Eaq. He then
discussed the price with the event organizer of the DNC and “was told that, based on the DNC’s
extensive experience with costs of botel verme rentals with beversges included (only sodas and
beer from one keg were served), the price quoted in the invoice seemed reasonable.” Id.

IL LEGAL ANALYSIS

A corporation Is prohibited from making a contribution in connection with a federal
election under the Act. See 2 U.S.C. § 441b(a); 11 CFR. § 114.2(b). 1n addition, neither a
fiederal candidate nor a political committee may knowingly accept a contribution from a
ocorporation. See2 U.S.C. § 441b(s); 11 CF.R. § 114.2(d). The Commission’s regulations
further provide thst a corporation may not facilitate the making of » contribution by using its
corporate resources to eagage in fundruising sctivitics for any foderal eloction. See 11 CF.R.

§ 114.2(f1). The regulations provide examples of conduct that constitute corparate facilitation,
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Factual and Legal Analysis

including the use of a corporate customer list, to send invitations to individuals not within the
restricted class to fundraisers without advance payment; the use of mecting rooma that are not
customarily available to civic or commmity organizations; and the provision of catering or other
food services without advance payment, See 11 C.F.R. § 114.2()(2).

a Use of VIDA 's Customer List

Carporations such as VIDA, which do not have separate segregated funds, sre permitted
to solicit contributions 10 be sent directly to candidates, but those solicitations are limited solely
to its restricted class, consisting of its stockholders and executive or administrative personnel,
and their families. 2 U.S.C. § 441b(b)2)XA); 11 CF.R. §§ 114.1() and 114.2(f). Moreover,
corporate facilitation may result if the corporation nses its list of customers, who are not within
the restricted class, to solicit contributions or distribute invitations to fundraisers without
advance payment for the fair market value of the list. See L1 C.F.R. § 114.2(1)2)IXC).

Thus, when Mr. von Storch, the President of VIDA, emailed a list of 20,000 VIDA
customers and friends 1 distribute the September 26 fundraiser invitation without making an
advance payment, VIDA solicited outside of its restricted class and facilitated the making of
contributions to OVF. While Mr. von Storch reiminrsed VIDA afier the contplaint was filed,
such reimbursement may mitigate but not vitiste a violation. Accordingly, the Commission finds
reason to believe that VIDA violsted 2 U.S.C. § 441b(a) and 11 CF.R. § 114.2(f).

b.  Space Rental

Corporate facilitation includes “using meeting rooms that are not customarily availsble to
clubs, civic or community organizstions or other groups.” 11 C.P.R. § 114.2(D)AXD). For
example, fcilitation would oocur if a corporation makes its meeting room vallable for a
candidate’s fundraiser, but not for commumity or civic groups. See Explanation and

Page 5 of 7
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Factual and Legal Analysis

Jurtification, Facilitating the Making of Contributions, 60 Fed, Reg, 64259, 64264 (Dec. 14,
1995). The permissibility of using such rooms when a corporation recefves payment is governed
by 11 CFR. § 114.9(n), (b), or (d). /d. Section 114.9(d), which pertains to “use or rental” of
corporate factlities, provides that persons may make use of corporte facilitics in connection with
a foderal election 30 long as they reimburse the corporation “within a commercially reasonuble
time in the amount of the normal and usual reutal charge.” I

In this matter, despite the purpocted agreement between Mr. von Storch and Mr. Petrillo,
VIDA failed to provide an invoice to the DNC until afier the filing of the Complaint and 61 days
after the fundraiging event. In a rocent matter, MUR 5998 (John McCain for President), the
Commission determined that it was commereially reasonable for a vendor to invoice a committes
4S days after a campaign event and 6 days afier the complaint had been filed, given that the
dolay was relatively short and was due to a tax concern that was under review by the vendor.
Furthermore, the Commission has determined billing a committee approximsiely 90 days from
the event is commercially reasonable. See, .8, MUR 6034 (Worth & Company, Inc.). While
the remson for the delay in this matter appears to have been an oversight by the parties, it appears
that VIDA obtained payment for the space within a commercially reasonsble time, given that
VIDA bilied OVF within 61 days of the event and received payment shortly thereafter.

With respect to the amount peid for the space rental, VIDA indicates that because the
space was brand new with no history of customary use, Mr. von Storch charged $2,500 based
upon what he thought would be a resonable fair market value of the spuce rentel, although he
had no experience catimating what a fair market value would be. See von Storch Dec. at  12.
Mz, von Storch then consulted Mr. Petrillo, who agreod thet the price was reasonable, /d While
the respondents claim that the price for the space rentsl was ressonsble, respondents bave not

Page 6 of 7
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Factusl and Logal Analysis

provided any supporting information as to how they determined that the price charged was
commensurate with what a hotel would typically charge. Ses id; April 6, 2009 Letter. For
exarple, they do not state whether they actually compared prices of specific hotels in the area,
only that Mr. von Storch, in consultation with the DNC, charged what he “thought” would be a
fair market value. Although we do not have any specific information as to whether $2,500 for
the space rental was reasonable and are solely relying on respondent's representations, the
Commission should not use its limited resources to further pursue this allegation, given that no
information has boen presented indicating that the $2,500 was not the “normal and usual rental
charge™ for the space under 11 C.FR. § 114.9(d).
e Beverages

Under 11 CF.R. § 114.2(f)(2)(T)(E), corporate facilitation includes “providing catering or
other food services operated or obtained by the corporstion or Iabor organization, unless the
corporstion or labor organization receives advance payment for the fair market value of the
services.” Because VIDA did not receive advance payment for the beverages, VIDA appears to
have facilitated the making of a contribution. Accordingly, the Commission finds reason to
believe thet VIDA Fitness and David von Storch violated 2 U.S.C. § 441b(a) and 11 CFR.
§ 114.2(1)(2) by facilitating the making of contribution based on VIDA's failure to obtxin
advance payment for the beverages.
V. CONCLUSION

Based upon the foregoing information, the Commission finds reason to believe thet
VIDA Fitness and David von Storch violated 2 U.8.C. § 441b(2) and 11 C.FR. § 114.2(f).

Page7of 7
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENT:  Saul Ewing LLP MUR: 6127
L  INTRODUCTION
The Complaint in this matter alleges that Saul Ewing LLP (“Saul Ewing™) intended to
make, an excessive contribution in the form of pro bono legal services provided by Saul Ewing
lawyers 0 Obama for America, the principal campaign committes of President Barack Obama,
during the 2008 election in violation of 2 U.S.C. § 441a. Based on the discussion below, the
Commission finds no reason to believe that Ssul Ewing made an excessive contribution in
violation of 2 U.S.C. § 441a.
1. FACTUAL BACKGROUND
Saul Bwing is a law firm organized as a Delaware limited liability partnership.' It has
offices throughout the Mid-Atlantic region of the United Statos. On October 28, 2008, an article
published in the New York Times reported that thousands of lawyers were assisting President
Barack Obama’s campaign by monitoring the polls on Election Day.? The article described how
Seul Ewing allowed attomeys smployed by the firm o receive pro bono credit for voter
protection work and quoted & Ssul Ewing partner, Orian Johnson, who stated, “Our lswyers are
willing to go mano-s-mano.™ The article then identified Mr. Jolmson as “a member of the
Obama national finance committee,” and in the immediately following sertence, stated, “All

¥ Sas Saul Bwing Website, beip:Z/www.aaul com/shost ua/aboutus apx.
1 See Lanlle Wayne, Party Lawyers Ready 10 Keep an Eye on the Polls, NEw YORK Tovs, Ocl. 28, 2008.
|

id
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volunteers must undergo & training session either in person or online with the Obama
campaign.™*
HL LEGAL ANALYSIS

During the 2008 geneml election, no person could make a contribution, which exceeded
$2,300, to any federal candidate and his suthorized committee. 2 U.S.C. § 441(a)(1)XA); 11
CFR. §110.1(b). 2U.S.C. § 431(11) defines “person” to include a partnership. /d. Under
Commission rogulations, a contribution by a partnership must be attributed to the partnership and
t0 each partner either in direct proportion to his or her share of the partnership profits or by
agreement of the parners. 11 CF.R. § 110.1(e)(1), (2). Because Saul Ewing is a partnership, it
was subject to the Act’s contribution limits.

Citing the October 28, 2008 New York 7imes article, the Complaint alleges that OFA
intended to knowiagly accept, and Saul Ewing, LLP intended to make, excessive contributions
through pro bono logal sexvices rendered by Saul Ewing to OFA in violation of 2 U.S.C. § 441a.
Barring some exceptions, the provision of free legal services to a political committee becomes a
ocontribution under 2 U.8.C. § 431(8)(AXii), which states that a contribution includes, “the
payment by any person of compensation for the personal services of another person which are
rendered to a political commities without cherge for any purpose.” Id; see also 11 CF.R.

§ 100.54; AO 2006-22 (Jenkins & Gilchrist) (law firm’s preparation of amicus brief on behalf of
political committee free of charge would constitute a contribution). Thus, if Saul Ewing did
provide pro bono Jegal services to OFA, it would have made s contribution to OFA.

OFA and Saul Ewing both contend, however, that Ssul Ewing never provided pro bono
services to OFA. See OFA Response at 2-3; Seul Ewing Response at 2. OFA states that It hes
no knowledge of Sanl Ewing providing any pro bono legal services to OFA. OFA Respounse at
‘i
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2-3. In sddition, Seul Ewing indicates that the article did not accurtely report the voter
protection activities of its lawyers. Jd. Although same of its sttomeys participated in such
activities for pro bono credit, the sttoreys participated in a nonpartisen voter protection ¢ffort
Jed by the Lawyses’ Commitioe fir Civil Rights Under Law, 0ot the Obama campaign Saul
Ewing Response at 2. Acoording to Ssul Ewing, while the New York Times roporter did spesk
with Mr. Johnson, Mz. Johnson believed that her questicns concerned his personal ole in the
Obama campaign and not the law firm. Ser id. at 2. Given the specific information provided by
OFA and Saul Ewing, the Responses adequately rebut the allegations contained in the
Complaint.
V. CONCLUSION

Based upon the foregoing information, the Commission finds no reason to belleve that
Saul Ewing violated of 2 U.S.C. § 441a(a).
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS
RESPONDENTS: Obama Victory Fund MUR: 6127
Democratic National Committee
L INTRODUCTION

The Complaint in this matter alleges that VIDA Fitness (*VIDA™), a hesith club based in
Washington, D.C., violated 2 U.S.C. § 441b(a) and 11 C.F.R. §§ 114.2(b), (d) and (f) by
ficilitating the making of contributions and making prolsibited contributions to the Obama
Victory Fund ("OVF”), a joint fiumdraising committes comprised of Obema For America
(“OFA”) and the Democratic National Committee ("DNC™). The Complaint claims that VIDA
facilitated the making of contributions by using a corporate email list to distribute OVF
fundraising solicitations and allowing OVF to use VIDA’s facilities for a fundreiser. Because
VIDA allegedly never charged OVF for the use of the email list or the use of the space, the
Complaint argues that VIDA madc, and OVF knowingly sccepted, prohibited corporate
contributions. Based on the discumion below, the Commission dismisses the allegation that
OVF and the DNC violated 2 U.8.C. § 441b(s) by knowingly sceepting a prohibited
contribution.

I.  FACTUAL BACKGROUND

VIDA, a Subchapter S corporation, is a fitnces club with thres locations in Washington,
D.C.' Response of VIDA Fitness (“VIDA Response™), Declaration of David von Storch (“von
Storch Dec.”) st{ 1. David von Storch is VIDA’s sole sharehokier and has been an active
member of the Democratic Party. von Storch Deo. st 1Y 1-2. According to the VIDA Response,
in mid-September 2008, Mr. von Storch and Tom Petrillo, a fundraiser for the DNC, spoke about

! Se¢ VIDA Fitness websits, www vidafitness.com-
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bolding a fundraising event on September 26, 2008 to benefit OVF. Id, st 3. Mr. von Storch
told M. Petrillo sbout empty space st VIDA's newest location, and they agreed to hold the event
ot this location. Jd The VIDA Rosponse and the Response of DNC and OVF ("DNC/OVF
Response”) indicate that Mr. Petrillo informed Mr. von Storch that OVF would have to be
invoiced for the rental of the space as well as any food or beverages served at the event. Id.;
DNC/OVF Response, Declaration of Thomas Petrillo ("Petrillo Dec.™) ut § 4.

Prior to September 19, 2008, Mr. Petrillo emailed Mr. von Storch an invitation to the
fundrsiser. See OVF Invitstion, attached as Exhibit A to DNC/OVF Response; von Storch Dec.
wt 7. Mr. Petrillo also emailed this invitation to approximately 500 donors in the D.C.
metropolitan area. Petritlo Dec. ot § S. According to Mr, von Storch, he revised the invitation,
without M. Petrillo’s knowledge or appraval, adding a special disclsimer stating, “VIDA and
Bang? do not endorse nor support any political candidate, but do encourage their members and
friends to get involved and participate in the electoral process.” See VIDA Invitation, attached
as Exhibit B of VIDA Response; von Storch Dec. at § 7. On his own accord and without the
knowiedge or spproval of Mr. Petrillo, Mr. von Storch then emailed this invitation to
spproximately 20,000 individuals who wers on s list, prepared by M. von Storch, of customers
and friends of VIDA and Bang. von Storch Dec. at 1§ 9, 10; Petrillo Dec. at 1] 7-8. Mr. von
Storch states that he subsequently paid Vida $3,000 as a “personal in-kind contribution” to the
OVF for the use and rental of the email list, calculated as “$150{01.00 [sic] per 10,000 names.”
von Storch Dec. at§ 10. The Coramission’s disclosure database indicates that Mr. von Storch
made & $3,000 contribution to OVF on December 4, 2008.}

? Bang refors to Bang Salon and Spa. which is & salon owned by Mr. vou Sterch.

? Akhough the cootribution Himit for indtviduals o a candidete comnittes during the 2008 election cycls was
£2,500, lndividuals could give & maximum contribution of $28,500 o national perty commitiees. See 2 US.C.
§ 441afs). Bacsuse OVF was 2 joint fimdralsing covmmittes in which OVF and the DNC wers participants, an
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On September 26, the day of the fundraiser, OVF brought in, at its own cxpense, the
equipment and volunteers to manage the cvent and guests, von Storch Dec. at § 11, but it had not
received an invoice from VIDA for the use of the space and beverages. According to press
reports, more than 400 attended this event and tickets were “almost sold aut™ at $250 to $2,500.*
In addition, there were a limited mumber of tickets available at $100. See VIDA Invitation.
Given that the gym was to open on the following Mondxy, von Storch reportedly promoted this
event a “meak peak” into the new location.’ At this time, we do not have information as to how
much was reised or how much of the amount raised resulted from Mr. von Sotrch's invitations.

After the event, Mr. Petrillo claims thet he asked Mr. von Starch for an invoice but did
not receive one immediately. Petrillo Dec. at §9. According to Mr. von Storch, because the
main celebrity sitraction cancelled her appearance at the last minute, “[fjrustration and confusion
reigned, and invoicing for the rental space and beverages got lost in the shuffle™ von Storch
Dec. 2t 11. Furthermore, Mr. von Storch became occupied with the grand opening of the new
VIDA location and did not realize that he forgot to submit the inveice to Mr. Petrillo. von Storch
Dec. at 1 12. Mr. Petrillo also was deployed to Ohio to conduct campaign work and did not
realize that he had not yet received an invoice. Petrillo Dec. st 12. When Mr. Petrillo learned
of the Complaint in this matter, he again asked M. von Storch for the invoice. Petrillo Dec. at §
11,

individual could make a contribution up ta $30,800. Ses 11 C.F.R. § 102.1Kc)(S) (providing that a contributor
oould muks 8 cootrfoution t0 the jolm fundmising offort In an &mount that represents the total of the allowable
contribution limits for all participanty).

‘mmmmmmumwpmmmum

'u.mmvmmwmnuummmurmu
m&“d’m%mm).
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On December 4, 2008, Mr. Petrillo received an invoice, dated November 26, 2008, from
Mr. von Storch for $2,725.00. Petrillo Dec. at§ 12; VIDA invoice, attached as Exhibit C o
VIDA Response. Mr. von Storch stated that he charged $2,500 for the space reatal based upon
what be estimated a hotel would charge for the same amount of space used, given that the space
was new, snd “there was no history of customary use, or usual and normal rental charge for, the
venue." VIDA Response at 4. In addition, Mr. von Storch charged $225 for bevernges that were

served ot the event. von Storch Dec. at § 12. OVF subsequently paid the invoice. See Check
No. 5560, sttached as Exhibit D to VIDA Response.

IOIL. LEGAL ANALYSIS

A corparation is prohibited from making s contribution in connection with a federal
clection under the Act. Ses2 U.S.C. § 441b(n); 11 CF.R. § 114.2(b). In addition, neither a
federal candidate nor s political committes may knowingly accept a contribution from a
corporation. See 2 U.S.C. § 441b(a); 11 C.F.R. § 114.2(d). The Commission’s regulations
further provide that a corporation may not facilitate the making of a contribution by using its
corporate resources o engage in findraising activities for any federal election. Ses 11 CFR.
§ 114.2(fX1). The regulations provide examples of conduct that constitute corporate facilitation,
including the use of a corporate customer list, to send invitations to individuals not within the
restricted class to fundraisers without advance prymeut; the mse of meeting rocms thet are not
customarily available to civic or community organizations; and the provision of catering or other
food services without advance payment. See 11 C.F.R. § 114.2(0)(2).

A.  Useof VIDA's Customer List

Corporations such as VIDA, which do not have seperate segregated finds, sre permitted
to solicit comtributions to be sent directly to candidates, but those solicitations are limited solely

Paged of 7
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to its restricted class, consisting of its stockholders and executive or administrative personnel,
and their families. 2 U.S.C. § 441b(b)2)A); 11 CF.R. §§ 114.1()) and 114.2(f). Morcover,
corporate facilitation may result if the corporation uses its list of customers, who sre not within
the restricted class, to solicit contributions or distribute invitations to fundraisers without
advance payment for the fiir market value of the lst. See¢ 11 c.r.n.guu«xzxmcj

Thus, when Mr. von Storch, the President of VIDA, emailed a list of 20,000 VIDA
custorners and friends to distribute the September 26 fundraiser invitation withoot making an
advance payment, VIDA solicited outside of its restricted class and facilitated the making of
contributions o OVF. While Mr. von Storch reimbursed VIDA after the complaint was filed,
such reimbursement may mitigate but not vitiate a violation.

B.  Space Rmtal

Corporate facilitation includes “using meeting rooms that sre not customarily available to
clubs, civic or community organizations or other groups.” 11 C.F.R. § 114.2(f)(2)iXD). For
example, ficilitation would occur if & corporation makes its meeting room available for a
candidate’s fimdraiser, but not for community or civic groups. Ses Explmation and
Justification, Facilltating the Making of Comtributions, 60 Fed. Reg. 64259, 64264 (Dec. 14,
1995). The permissibility of using such rooms when a corporation receives payment is governed
by 11 CFR § 114.9(x), (b), or (d). Jd. Section 114.9(d), which pertains to use or rental” of
corporste facilities, provides that persons may make use of corporate facilitics in commection with
a foderal election 30 long s they reimburse the corporation “within a commercially reasonable
time in the amount of the normal and usval rental charge.” Jd.

In this matter, despite the purported agreament between Mr. von Storch and M. Petrillo,
VIDA firiled to provide sn invaice to the DNC until afier the filing of the Complaint and 61 days
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after the fundraising event. In a recent matter, MUR 5998 (John McCain for President), the
Commission determined that it was commercially reasonable for a vendor 10 invoice a committee
45 days sfter a campaign event and 6 days after the complaint had been filed, given that the
delsy was relatively short and was due to & tax concern that was under review by the vendor.
Furthermore, the Commission has determined billing a committee approximately 90 days from
the event is commercially reasonable. See, ¢.g., MUR 6034 (Worth & Company, Inc.). While
the reason for the delay in this matter appears to have been an oversight by the parties, it appears
that VIDA obtxined payment for the space within a commercially reason:.ble time, given that
VIDA billed OVF within 61 days of the event and received peyment shortly thereafter.

[ Beverages

Under 11 C.F.R. § 114.2(f)(2XIXE), corporate facilitation inclu es “providing catering or

other food servioes operated or obtained by the corpomtion or labor or) snization, unless the
corporation or Isbor organization receives advance paymant for the fai. market value of the
servioes.” Because VIDA did not receive advance payment for the be /erages, VIDA appears to
bave facilitated the making of & contribution.

d OVF

In their Responses, the joint fondraising participaats of OVF. the DNC and OFA largely
relterate the facts and arguments presented in the VIDA Response. Both the DNC and OFA state
that Mr. von Storch acted on his own without consultation or know 2dge from the DNC or OFA
when he mailed the OVF invitation to the VIDA customer list. Se« OFA Response at 3-4;
DNC/OVF Response at 2-3. We have no information suggesting ¢ therwise. Thus, neither the
OVF nor DNC “knowingly” acoepted a prohibited contribution in viclation of 2 U.S.C. § 4410
through the use of the customer list.

Page 6 of 7
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Assuming that the valuation for the space is correct, OVF does not appesr to have
accepted a prohibited contribution by renting VIDA's space because OVF paid foe the space
within a commercially ressonable time. With respect to the beverages, OVF appears to have
accepted & prohibited contribution given that OVF failed to make an advance payment to VIDA
for these expenses in violation 11 CF.R. § 114.2(f). However, the Commiszion exercises its
prosecutorial discretion and dimnisses this allegation ss to OVF and the DNC in light of the
relatively small amount of money involved and OVF’s ultimaie payment for the beverages. See
Heckler v. Changy, 470 U.S. 821 (1985).

Iv. CONCLUSION

Based upon the foregoing information, the Commission exercise its prosecutorial
discretion and dismisses the allegation that OVF and the DNC violated 2 U.S.C. § 441b(s). See
Heckier v. Chaney, 470 U .S. 821 (1985).
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FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Obama For America MUR: 6127
Barack Obama

L  INTRODUCTION

The Complaint in this matter makes several allegations that Respondents violated
peovisions of the Federal Election Campaign Act, as amended (*Act”). First, the Complaint
alieges that Obama for America and Martin H. Nesbitt, in his officlal capacity as Treasurer,
("OFA”) converted campaign funds to President Barack Obama’s persanal use by paying his
personal travel expenses during the 2008 presidential election in violation of 2 U.8.C. § 43%(b).
Specifically, the Complaint claims that OFA and President Obama violsted the Act’s prohibition
on personal use of campaign contributions when OFA used campaign contributions 10 pay for the
President’s trip to Hawali to visit his sick grandmother on October 23 and 24, 2008.

Second, the Complaint alleges that VIDA Fitness (“VIDA™), a bealth club based in
Washington, D.C., violated 2 U.S.C. § 441b(a) and 11 CF.R. §§ 114.2(b), (d) and (f) by
hacilitating the making of contributions and making prokibited contributions to the Obama
Victory Fund (“OVF™), 2 joint fundmising comsnittee comprised of OFA and the Democratic
National Committee (“"DNC”). The Complaint claims that VIDA facilitated the making of
contributions by using s corporate emsil list to distribute OVF findraising solicitations and
allowing OVF to use VIDA's ficilities for a fundeaiser. Because VIDA allegedly never charged
OVF for the use of the email list or the use of the space, the Complaint argues thet VIDA made,
and OVF knowingly accepted, prohibited corporate contributions.

Third, the Complaint alleges that OFA failed to disclose a transfer of a donor list to
Project Vots, an affiliste of the non-profit community organization, ACORN, in violation of 2
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US.C. § 434(b) and 11 CF.R. § 104.3. Fourth, the Complaint alleges thet OFA intended to
sccept, and Saul Ewing LLP intended to make, an excessive contribution in the form of pro bono
legal services provided by Saul Ewing lswyers to OFA in violation of 2 U.S.C. § 441a.
Based on the discussion below, the Commission: 1) dismisees the allegation that OFA
and President Obama violated 2 U.S.C. § 439a(b) by converting campuign finds for President
Obama’s personal use; 2) dismisses the allegation that OFA violated 2 U.S.C. § 441b(s) by
knowingly sccepting a prokibited contribution; 3) finds 5o reason to beliove OFA violated 2 _
U.S.C.t434(.b)lnd 11 CF.R. § 1043 by failing to repoct an alieged transfir of a donor list; and ‘
4) finda no reason to believe that OFA knowingly accepted an excessive contribution in violation !
of2US.C. § 44la
Il. FACTUAL AND LEGAL ANALYSIS

OFA was the principal campaign committee for President Barnck Obama during the 2008
election for U.S. President. On or about October 21, 2008, President Obuma's campaign
reportedly ansounced that the President would suspend his campaign to visit his ailing
grandmother in Haweii.! According 1o the Response submitted by OFA, on October 23 and 24,
2008, President Obama traveled to Hawail on his campaign plane, and “the purpose of the trip
was to visit his dying grandmother.” OFA Response at 2. The Response, however, notes that
because the trip occurred two weeks before the general election, the President had no choice but
to travel on an sirceaft “equipped with the space and capscity 1o address security and working
requirements.” /d. In fact, the Secret Service required the President to use the campaign plane.

| See Soon Hellman, Obawa Suspands Canpaign 1o Visk Ailing Grandmother in Howeil, Trx BasTon GLOSE, Oct.
wmmmmmwwunm.mmmmma.
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fd. In addition, the Response states that campaiga aides traveled with the President 1o Hawail,
and he participated in mumerous campaign-relsted phone calls and meetings while in Hawaii.
The Response further notes that the “trip was reported on extensively by the national media.” /d.

The Complaint estimates that OFA may have paid over $100,000 to fly the President on
the campaign plane without obtaining reimbursement from the President. Complsint at 4 (citing
T.W. Farnam, Campaigns Take Different Siances on Using Private Jets, WALL ST.]., Oct 29,
2008). The Response does not indicate what the airfire to and from Hawail actually cost, and we
have not been able to obtsin sny such information through publicly availshie sources.

2.  Lemal Amalysis

Under 2 U.8.C. § 439a(b)1), a contribution cannot be converted to personal use by any
person. Id. Such conversion oocurs “if the contribution or amount is used to fulfill any
commitment, obligation, or expense of a person that would exist irrespective of the candidate’s
election campsign or individual’s duties as a holder of Federal office.” 2 U.S.C. § 439a(b)2);
sse also 11 CF.R. § 113.1(g). In other words, “expenses thet would be incurred even if the
candidate was not 2 candidate or officeholder are treated as personal rather than campeign or
officcholder related.” Final Rule and Explanation and Justification, Personal Use of Campaign
Funds, 60 Fed. Reg, 7861, 7863 (Feb. 9, 1995) (hereinafter “1995 Personal Use E&T™).?

2 The wticle cited o the Complaint astimatns that a flight 1o Hawail on the Obams campaign oharer plan, & Bosing
757, would 1kely cout about $10,000 per flight hour, snd assuming thet the fiight was 10 hows in durstion, OFA
peobably puid at lesst $100,000 for the trip. OFA reported a payment of $180,101.25 10 Executive Jat

ou October 31, 2008, on s 2008 Fom-Cenaral Repart. However, we do not know if this disbursement covered the
Presidant’s trip to Hawnil. Even Iif this disbarsesnent did includs the trip, the disburssment likely included other sir
travel besides the flight to snd from Hawsil.

? In the Bipactissn Campsiga Reform Act of 2002, Congress codified the “irrespective™ test for personal wse sat forth
i 11 CR.R § 113.1(g)(1) by smending the pro-BCRA version of2 US.C. § 43%(b). Ses Final Ruls and
Expianstion and Juslfication, Personsl Use of Campeign Punds, 67 Fedl. Rag, 76962, 76970 (Dec. 13,2002). The
Comssission announced that 8 wouid therefiore not reviss the “irrespoctive™ tost. Id
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The Response claims that OFA’s use of campaign funds to pay for the trip was nota
violstion of section 439a because the expenses for the Hawaii trip “would not have been incurred
izrespective of President-Elect Obsma’s candidacy. Response st 2. While the Response states
that the purpose of the trip was to visit his dying grandmother, it maintsins that security concems
and working requirements rondered it “impossible™ for the President not to fly on the campaign
plane. Id. Furthermore, the Response argues that during the trip, the President engaged in
campaign activitics that were more than incidental, and thus the expense of this travel should be
considered a campaign expense under 11 C.F.R. § 106.3(5)(3), which requires that a candidate
report travel expenditures where the candidate conducts sty non-Incidental, campaign-related
activity in a travel stop.

In cases where travel involves both personal and campaign-related activities, 11 C.F.R.

§ 113.1()1X(iXC) provides that “the incremental expenses thet result from personal activities
are personal use, unless the person(s) benefiting from this use reimburse(s) the campaign account
within thirty days for the amount of the incremental cxpenses.” id; see also 11 CFR.

§ 113.1(gX1)iXD) (requiring candidate to reimburss campaign sccount within 30 days where
vehicle is used for both personal and campaign-relsted activities, uniess personal activities ars &
de minimis smount); 1995 Personal Use E&J st 7869 (stating if committes uses campaign funds
to pay for mixed travel expenses, the candidate or officeholder is roquired to reimburse
committee for incremental expenses that resulted from personal activities); MUR 5218 (Russ
Francis), First General Counsel’s Report at 7-8 (stating that cendidate should have reimbursed
commitice where some trave] expenses paid by committee appeared to be for personal use).
While the Commission has required candidates or office holders to reimburse incremental travel
expenses that are personal, (i.e., additional expenses sttributable to personal use in & mixed travel
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context), the Commission historically has considered airfure as a defined expense thet is not
spportioned as both a personal and campaign expense and thus applied the imespective test to
determine whether personal or campaign funds should be used t0 pay for the airfare. See AO
2002-05 (Hutchingon) (citing 1995 Personal Use E&J at 7869).

The Response relies on 11 C.F.R. § 106.3(b)(3)—which provides that where campaign-
related activity is more than incidental in a stop, that entire stop will be treated as a campeign-
related stop—in support of its assertion that OFA’s use of campaign funds for the trip t0 Hawaii
was permissible. Section 106.3(b)(3) predates BCRA's statutory prohibition against personal
vse in 2 U.S.C. § 439u(b) and the definition of personal use in 11 C.F.R. § 113.1(g), which apply
the “irrespective test” to prohibit campaign funds from being used for non-campsign-related
sctivity. Thus, section 106.3 must be read in conjunction with 2 U.S.C. § 439a(b), and the
Commission must apply the statutory provision to analyze whether the expense would have
oocurred irrespective of a candidate's campaign or duties as & Federal officcholder.*

This approsch is consistent with the Commission’s spproach in AO 2002-05
(Hutchinson). In this opinion, the Cammission considered the interplay of the personal use
provisions and section 106.3 where a Clty Mayor traveled t0 Washington, D.C. 10 conduct city
business hut also conducted some foderal campaign activity and took same time for personal
travel. Because the Mayor spent two out of eight days on feders] campaign activity, the
Commission concluded that the federal activity was more than incidental. Rather than treating
the whole trip as a campaign-related expense under section 106.3(b), however, the Commission
stated that the Mayor must apply the incremental approach under section 113.1(g) and ensure
that her federal commitiee did not pay for the non-campaign relsted poction of the trip. In this

‘mmmummmummmmm 1992-34 and
1994-37, which applied sestion 106.3(b)(3) mnd were inconsistent with the appronch in section 113, 1(g)(1)(UXC),
wire superseded. Sor AO 200203 at . 7.

Page Sof 17




186044261450

@ 08 W 6 Wu s W N -

it pmd
B S s S &6 xS 8 =8

MUR 6127 (Obaos for Americs)
Foctunl and Logal Analysis

matter, applying section 106.3(b)(3) to transform a trip, which was for the purpose of meeting a
peraonal obligation, into & campaign-related trip would be inconsistent with section 439a(b)’s
prohibition agsinst personal use established by Congress. While the prohibition on personal use
recognizes that candidates have wide discretion over the use of campaign funds, candidutes must
roasonably show that the expenses at issue resulted from campsign sctivities. Se¢ 1995 Personal
Use E&J at 7867. OFA does not state whether President Obama was scheduled to sppesr for any
events that were specifically soheduled in Hawali, nor does it contend that the campaign activity,
which included conducting some meetings and making phone calls, was required to be conducted
in Hawaii or was otherwise relsted to his trip to Hawaii.

Although OPA states that the President engaged in “more then incidental” campaign
activity while he was in Hawsii, it does not alter the fhct that the travel to Hawaii was for a non-
campaign purpose.’ Accordingly, based upon the submissions, it appoars that the travel to
Hawaii would have ocomred irrespective of the campaign and that President Obama should have
reimbursed his campaign for airfare for the trip to Hawaii under section 439a(b). The security
and working needs that required the use of the campaign plane, however, would not have existed
irrospective of his campaign sd therefore the incrensed costs associated with traveling on the
campaiga plane are not personal use. Thus, reimbursement for the epproximate commercial first
class rato, rather than the charter rate, would be more appeopriate given that the Secret Service
required the President to use the campaign plane for security reasons.* When obtsining pricing
information for a hypothetical flight from Indisnapolis, Indiana to Honolulu, Hawaii, we found
3 The Commission has not proviously addrassad whether mestings and phons calls are sufficiest to be considered

more (has” incldental™ anul doss not reuch thet question here.

¢ fn the Honsst Leadership and Opsn Government Ast of 2007 ("HLOGA™), Congress amended 2 U.S.C. § 43%a w0

gl g i b R Ty iy
l s

|m~f;. Baosuse & appears that President Obema’s use of the campaign plase congtituted personal use and not

aa expanditere, relmbursernent based on & charter rate would net apply in this oase.
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peioes ranging from $1,248-81,338." Accordingly, it sppoar that President Obema should have
reimbursed the campaign with fands in this rangs in order to comply with section 439a(b).

Given the small amount st issue, however, we do not believe that it would be a pradent
use of the Commission’s limited resources to pursue this matter further. Furthermore, this case
appesrs t0 present unique circumstances, as President Obama was the first Presidential candidate
to forego public financing in the general election, and most federal candidates wre not required 1o
travel with the Secret Service and s large press corps and to use a private charter equipped to
address certain work and secusity requircments. Based upon the small amount in violation and
the relatively novel fucts and issues presented in this matter, the Commission exercises its
progsecutorial discretion and dismisses the allegation that OFA and President Obama violated 2
US.C. § 439a(b). Ses Heckisr v. Chancy, 470U S. 821 (1985).

VIDA, a Subchapter S corporation, is & fitness club with three locations in Washington,
D.C.* Response of VIDA Fitness (“VIDA Response™), Declaration of David von Storch (“von
Storch Dec.”) a2 1. David von Storch is VIDA’s sole sharchoider and has been an active
member of the Democratic Party. von Storch Dec. at 1 1-2. According to the VIDA Responac,
in mid-September 2008, Mr. von Storch and Tom Petrilio, & fundraiser for the DNC, spoke about
bolding a findraising event on September 26, 2008 to benefit OVF. id. at§ 3. Mr. von Storch

? Acoording %0 prees reports, President Obame was leaving for Honolulu after s campaign event in Indianapolis on
Thareday, October 24, 2008. Sew Holmun, apreucty 1. Thus, based on this information, we used s common on-
e travel website to dstermaine what & hypothetical firss class, commercial rate would be from Indissspolis to
Honokin on & Tharsday within the sume wesk. See Travelooky Search Rasults. We only ressarched a ons way
ticket becesss the fiight departing Honotols $0 whers Presidest Obuma woukd resams his cempaigning would be
waqumﬂmhumumw Ses 1995 Porvenal Use B&)
w®

¥ Ses VIDA Fitnsss website, www.vidafiinas.com.
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told M. Petrillo about empty space at VIDA's newest location, and they agreed to hold the event
at this location. Jd The VIDA Response and the Response of DNC and OVF (“DNC/OVF
Response™) indicate that Mr. Petrillo informed Mr. von Storch that OVF would have to be
invoiced for the rental of the space as well as any food or beverages served at the event. d.;
DNC/OVF Response, Declaration of Thomas Petrillo (“Petrillo Dec.”) at { 4.

Prior to September 19, 2008, Mr. Petrillo exailed Mr. von Storch an invitation to the
fundraiser. See OVF Invitation, sttached as Exhibit A to DNC/OVF Response; von Storch Dec.
at{ 7. Mr. Petrillo also emailed this invitation to approximately 500 donors in the D.C.
metropolitan area. Petrillo Dec. st §S. According to Mr. von Storch, he revised the invitation,
without Mr. Petrillo’s knowledge or sppeoval, adding a special disclaimer stating, “VIDA and
Bang’ do not endorse nor support sy political candidate, but do encourage their members and
friends to get involved and participate in the electoral process.” See VIDA Invitation, attached
as Exhibit B of VIDA Responase; von Storch Dec. at § 7. On his own accord and without the
knowledge or approval of Mr, Petrillo, Mr, von Storch then emailed this invitation to
approximately 20,000 individuals who were on & list, prepared by Mr. von Storch, of customers
and friends of VIDA and Bang. von Storch Dec. st Y 9, 10; Petrillo Dec. at 9] 7-8. Mr. von
Storch states that he subsequantly paid Vida $3,000 as & “personal in-kind contribution” to the
OVF for the usc and rental of the email list, calculatad as “$150{0].00 [sic] per 10,000 names.”
von Storch Dec. at§ 10. The Commission’s disclosure databese indicates that Mr. von Storch
made a $3,000 contribution to OVF on December 4, 2008."

? Sang refirs to Bang Salon and Spe. which is a salon owned by Mr. von Storch.

® AXhough the comribution limit for individuals to & candidate commities dring the 2008 election cycle was
$2,300, individusls could give & muxioem contritution of $28,500 t© sational party commitiecs. Ses 2 US.C.
§ 441a(s). Because OVT was  joint fdraising cormmitior in which OVF snd the DNC ware participants, &
individual could maks & contribution sp 30 $30,800, Ses 11 CF.R. § 102.17(c)XS) (providing that & contributor
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On September 26, the day of the fundraiser, OVF brought in, st its own expense, the
equipment end volunteers to manage the eveut and guests, von Storch Dec. at 11, but it had not
recejved an invoice from VIDA for the use of the space and beverages. According to press
reports, more than 400 attended this event and tickets were “almost sold out” at $250 to $2,500."
In addition, there were a limited number of tickets available at $100. See VIDA Invitation.
Given that the gym was to open on the following Monday, ven Storch reportedly promoted this
event 8 “sneak peak™ intn the new location.'? At this time, we do not have information s to how
much was raised or how much of the amount reised resulted from Mr. von Sotrch's invitstions.

After the event, Mr. Petrillo claims that he asked Mr. von Storch for an invoice but did
10t receive one immedistely. Petrillo Dec. st 79. According to Mr. von Storch, becsuse the
ruain celebrity attraction cancelled har appearance at the last minute, “{fjrustration and confusion
reigned, and invoicing for the rental space and beverages got loat in the simffle.” von Storch
Dec. st § 11. Furthermore, Mr. von Storch became oocupied with the grand opening of the new
VIDA location and did not reslize that he forgot to submit the invoice to Mr. Pettillo. von Storch
Dec. at§ 12. Mr. Petrillo also was deployed to Ohio to conduct campsign work and did not
realize that he had not yet received an intvoice, Petrillo Dec. atq 12. When Mr. Petrillo leamed
of the Complaint in this matter, he again asked M. von Storch for the involce, Petrillo Dec. w2y
11,

oould make s contridution 30 the joint fendrulsing offort in an amount thet represeats the total of the allowsbls
contribwtion Hmits for slf participents).

"Ammmsn\mr-bumwpa-.mmuu,m

mumdmﬁmm
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On December 4, 2008, Mr. Petrillo reccived an invoice, dated November 26, 2008, from
Mr. von Storch for $2,725.00. Petillo Dec. at{ 12; VIDA invoice, attached as Exhibit C to
VIDA Response. Mr. von Storch stated that he charged $2,500 for the space rental based upon
what he estimated & hotel would charge for the same amount of space used, given that the space
was new, and "there was no history of customary use, or usual and normal rental charge for, the
venue.” VIDA Response at 4. In addition, Mr. von Storch charged $225 for beverages that were
served at the event. von Storch Dec. at § 12. OVF subsequently paid the invoice. See Check
No. 5560, attached as Exhibit D to VIDA Response.

2. lesal Amalysis

A corporation is probibited from making & contribution in connection with a federal
election under the Act. Ses2 U.S.C. § 441b(a); 11 CF.R. § 114.2(b). In addition, neither a
federal candidate nor a political commities may knowingly accept a contribution from a
ootporation. Ses2 U.S.C. § 441b{a); 11 CFR. § 1142(d). The Comaission’s regulations
further provide that a corporation may not facilitate the making of & contribution by using its
corporate resources 1o engage in fundraiging activities for any federal election. See 11 CF.R.
§ 114.2(fX1). The regulations provide examples of conduct that constitute corporate facilitation,
including the use of » corporate customer list, to send invitations to individuals not within the
restricted class to fundraisers without advance payment; the use of meeting rooms that are not
customarily available to civic or commmmity organizations; and the provision of catering or other
food services without advance peyment. Ses 11 CF.R. § 114.2(f)2).

a Use of VIDA 's Customer List

Corporations such as VIDA, which do not have scparate segregated funds, are permitted

10 solicit contributions to be sent directly to cendidates, but those solicitations are limited solely
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fo its restricted class, consisting of its stockholders and executive or administrative personnel,
and their families. 2 U.S.C. § 441b(b)(2)(A); 11 CFR. §§ 114.1(j) and 114.2(f). Morcover,
corporste facilitation may result if the corporation uses its list of customers, who are not within
the restricted class, 1o solicit contributions or distribute invitations to fundraisers without
advance payment for the fair market value of the list. See 11 CF.R. § 114.2((2)GXC).

Thus, when Mr. von Storch, the President of VIDA, emsilad a list of 20,000 VIDA
customers and friends to distribute the September 26 fundraiser invitation without making an
advance payment, VIDA solicited outside of its restricted class and facilitated the making of
contributions to OVF. While Mr. von Storch reimbnused VIDA after the complaint was filed,
such reimbursement may mitigate but not vitiate a violation.

b  Space Rental

Corporate facilitation includes “uring meeting rooms that are not customarily availsble to
clubs, civic of community organizations or other groups.” 11 C.F.R. § 114.2(f)(2XiXD). For
example, facilitation would ooour if & corporation makes its meeting room available for a
candidate’s fundraiser, but not for community or civic groups. See Explanation and
Justification, Facilitating the Making of Contributions, 60 Fed. Reg. 64259, 64264 (Dec. 14,
1995). The permissibility of using such rooms when a corporation recsives pxyment is governed
by 11 CF.R. § 114.9(), (b), or (d). /d. Section 114.9(d), which pertains to “use ar rental” of
corporate facilities, provides that persons may make use of cocporate facilities in connection with
a federal election 20 long as they reimburse the corporation “within a commercially reasonshie
time in the amount of the nonmal and usual rental charge.” M.

In this matter, despite the purported agreement between Mr. von Storch and Mr. Petrillo,
VIDA failed to pravide an invoice to the DNC until afier the filing of the Complaint and 61 days
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sfter the fundraising event. In a recent matter, MUR 5998 (John McCain for President), the
Commission determined that it was commeecially reasonabie for & vendor to invoics s committee
43 days sfter a campaign event and 6 days after the complaint had been filed, given that the
delay was relatively short and was due to a tax concemn that was under review by the vendor.
Farthermore, the Commission has determined billing a committee approximately 90 days from
the event is commercially ressonable. See, ¢.2., MUR 6034 (Worth & Company, Inc.). While
the reason for the delay in this matier appears to have been an oversight by the parties, it appears
that VIDA obtained payment for the space within a commercially reasonable time, given that
VIDA billed OVF within 61 days of the event and received payment shostly thereafter.
c. Beverages

Under 11 CFR. § 114.2(f(2)GXE), corporate facifitation inchudes “providing catering or
other food services operated or obtained by the corporation or labor organization, unless the
corporation or labor organization receives advance pxyment for the fair market value of the
services.” Because VIDA did not receive advance payment for the beverages, VIDA appears to
have fiacilitated the making of a contribution.

d OV

In their Responses, the joint fandraising participants of OVF, the DNC and OFA largely
reiterate the facts and srguments preseated in the VIDA Response. Both the DNC and OFA state
that Mr, von Storch acted on his own without consultation or knowledge from the DNC or OFA
when he mailed the OVF invitation to the VIDA customer list. See OFA Response at 3-4;
DNC/OVF Response at 2-3. We have no information suggesting otherwise. Thus, nelther the
OVF nor OFA “knowingly” accepted a prohibited contribution in violation of 2 U.S.C. § 441b
through the use of the customer list.
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Assuming that the valuation for the space is correct, OVF doss not sppear to have
accepted & prohibited contribution by renting VIDA's space because OVF paid for the space
within 3 commercially reasonable time. With respect to the beverngas, OVF appears to have
acoepted a prohibited contribution given that OVF fhiled to make an advance payment to VIDA
for thess expenses in violation 11 CF.R. § 114.2(f). However, the Commivsion exercises its
prosecutorial discretion and dismisses thia allegation as to OFA in light of the relatively small
smount of monsy involved and OVF's ultimate payment for the beverages. See Hockler v.
Changy, 470 US. 821 (1945).

C. Allssed Fallure to Disciose Transfer of Denor List
1. Facta

The Association of Commumity Organizations for Reform Now or “ACORN™ describes
iteelf as 8 “non-profit, non-partisan social justice organization ™? Project Vote describes itself as
& “mations! nonpartisan, nonprofit 501(cX3)” organization and has partnered with ACORN, to
conduct voter registration drives."! According to the compliaint and publicly availsble
information, an ACORN whistieblower reportedly tostified in 2 Penasylvania court case that
OFA provided its donor lists 1o the Development Director of Project Vote. '?

2. Leaal Anslveis

2 US.C. § 434(b){4) requires & political commitiee to disclose its disbursements, and
11 CFR. § 104.3(b)(4)vi) requires that an suthorized committee must itemize a disbursement
of which the sggregate amount or value excoeds $200. The Compiaint alleges that OFA violsted

¥ Ses ACORN Website, hitg:/www.acorn.oxs/indesplutid=12342
¥ See Project Vots Webslte, btinz//www prolectvote ors/orr-mission. biml.

19 Ses Compiaint st 2 (citing AMdsyer v. Cortes, Commonweuith Court of Pannsylvasis (Civ. No. 497 MD 2008) (Sled
Oct. 17, 2008); Joha Frmd, £x ACORN Whitlehiower Tastiflaz in Coart, WALL ST. ]., Oct. 30, 2008 (describing
testimony of former employss of ACORN steting that » Project Vow development director told her that Project Vots
had obtnined donor Nt firom the Obuan campaign).
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2U.S.C. §434(b) and 11 CF.R. § 104.3 by failing to disclose the transfer of its donor list to
Project Vote. Ses Complaint at2. The Complaint claims that according to past advisory
opinions, the Commission has determined that donor or mailing lists have valuc, and therefore
OFA should have disclosed the transfer of the danor lists as & disbursement pursuant 10 § 434(b).
See, ¢.g,, AO 2002-14 (Libertarian National Committee) (rental psyments from leased mailing
lists are reportable). "

OFA's Response states that it “never gave its donor lists to Project Vote, ACORN, or any
other organization.” OFA Response st 1. The Response notes that while its Privacy Policy may
permit it to transfer its donor lists to other organizations for a fee pursnant to a rental agreement,
OFA never gave or rented its list to Project Vote, In addition, the Response attaches the
Declaration of Michael Dykes, the former Finance Chief of Siaff for OFA. The Declaration
states that OFA *“never gave its donor lists to Project Vote, ACORN, or any other organization™
end “whenever [OFA] did transfer its donor lists to other organizations, it did so for & fee
pursuant to & rental agrecment and reported the transactions sccordingly.” Declamtion of
Micheel Dykes, Exhibit A of OFA Response. Because the Committee did not transfer the lists to
Project Vote, the Response claims that there was no transaction to disclose and no violation of
the FECA. OFA Response ot 2.

Reoently, this allegation has received increased media stteation amid claims that the New
York Times refused to cover a story that the Obama campaign had given ACORN a list of “so-
called maxed-out donors.™’ While a focmer ACORN employee gave & New York Times reporter
& donoe list, the reporter was unsble to verify that the list came from the Obama campaign snd

" MUR 5396 (Baner for Presidens 2000), Concliiation Agreement (detarminiag thas donor List had valee and finding
hnﬂ.}mﬂﬂ-”bﬂdmﬂahbhehhhlhhﬁ-ﬂd

" Clark Hoyt, The Tip Thet Didn't Pan Out, THE NEW YORE Tiuzs, Moy 17, 2009.
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ultimately did not pursus the story.'* However, this former ACORN employee, who may be the
ACORN whistleblower referenced in the Complaint, has subsequently made poblic statements
that the Obama campaign gave a donor list to ACORN."*

Although there sppears 10 be some speculation in the press that the Obama campaign
gave a donor list to ACORN, the Response has flatly denied that OFA gave any donor list for
free to any outside organization, including ACORN, and no specific information has been
presented to the contrary. Given that the Response appears to adequately rebut the allegations,
the Commission finds no reason to believe that OFA violated 2 U.S.C. § 434(b) and 11 CF.R.
§104.3,

D. Allessd Excessive Contributions
1. Feh

Ssul Ewing, LLP, (*Saul Ewing”) is & law firm organized as & Delaware limited lisbility
partoership.® It has offices throughout the Mid-Atlentic region of the United States. On
October 28, 2008, an aticle publishod in the New York Times reported that thousands of lawyers
were assisting President Barack Obama’s campaign by monitoring the poils on Election Day.?!
The article described how Seul Ewing allowed attorneys employed by the firm to recelve pro
bono credit for voter protection work and quoted a Seul Ewing partner, Orlan Johnson, who
stated, “Our lawyers are willing to go mano-a-mano.™™ The artick then identificd Mr. Johnson
23 “2 member of the Obama national finance committee,” and in the immediately following

"
“uowmmmmwwmummmm-
'uummw

3 So¢ Laslie Wayns, Party Lawyers Ready to Keep an Eye on the Polls, NEW YORK Toaus, Oct. 28, 2008.
nyg
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seutence, stated, “All volunteers must undergo a training session either in person or online with
the Obama campaign.™
2. Lesal Analvsis

During the 2008 general election, no person could make a contribution, which exceeded
$2,300, to any federal candidate and his suthorizod committes. 2 U.S.C. § 441(a)(1X(A); 11
CF.R. § 110.1(b). 2U.S.C. § 431(11) defines “person” to include s partnership. Jd. Under
Commission regulations, a contribution by & partnership must be attributed 10 the partnership and
1o each partner cither in direct proportion to his or her share of the partnership profits or by
agreement of the partners, 11 C.F.R. § 110.1(e)X1), (2)- Because Saul Ewing is a partnership, it
was subject 10 the Act’s contribution limits.

Citing the October 28, 2008 New York Ttmes article, the Complaint alleges that OFA
intended to knowingly accept, and Ssul Ewing, LLP intended to make, excessive contributions
through pro bono legal servicea rendered by Saul Ewing to OFA in violstion of 2 US.C. § 441a.
Barriag some exceptions, the provision of fres legal services to & political committee becomes a
contribution tnder 2 U.S.C. § 431(8)(A)ii), which states that & contribution includes, “the
payment by any person of compensation for the personal services of another person which ere
rendered o & political committee without charge for any purpose.” Id; see also 11 CFR.

§ 100.54; AO 2006-22 (Jenkins & Gilchrist) (law firm’s preparation of amicus brief on behalf of
political committee free of charge would constitute a contribution). Thus, if Saul Ewing did
provide pro bono legal services to OF A, it would have made a contribution to OFA.

OFA and Seul Ewing both contend, however, that Saul Ewing never provided pro booo
sexvices to OFA. See OFA Response at 2-3; Saul Ewing Response at 2. OFA states that it bas

no knowledge of Saul Ewing providing any pro bono legal services to OFA. OFA Response at
B
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2-3. In addition, Saul Ewing indicates that the article did not accurately report the voter
peotection activities of its lawyers. Jd. Although some of its attorneys participated in such
sctivities for pro bono credit, the sttoreys participated in « nonpartissn voter protection effort
Jed by the Lawyers® Committee for Civil Rights Under Law, not the Obama campaign. Seul
Ewing Response at 2. According to Saul Ewing, while the New York Ttmes reporter did speak
with Mr. Johnson, Mr. Johnson believed that her questions concemed his personal role in the
Obama campaign and not the law firm. See id. 2.

Given the specific information provided by OFA and Ssul Ewing, we believe that the
Responses adequately rebut the allegations contained in the Complaint. Accordingly, the
Commission finds no reason to believe that OFA knowingly accepted excessive in-kind
contributions in violation of 2 U.S.C. § 441a(f).

. CONCLUSION

In conclusion, the Commission takes the following actions: 1) dismisses the allegation
that OFA and President Barack Obama viclated 2 U.S.C. § 439u(b); 2) dismisees the allegation
that OFA violated 2 U.S.C, § 441(a); 4) finds no reason to believe OFA violated 2 U.S.C.

§ 434(b) and 11 CF.R. § 104.3; and 5) finds no reason to believe that OFA violated of 2 U.S.C.

§ 441a

Pege 17 0f 17



